JIMMY SWAGGART MINISTRIES V. BOARD OF EQUALIZATION OF CALIFORNIA
493 U.S. 378; 107 L. Ed. 2d 796; 110 S. Ct. 688 (1990)

JusTICE O’ CONNOR delivered the opinion for a unan-
imous Court.

This case presents the question whether the Religion
Clauses of the First Amendment prohibit a State
from imposing a generally applicable sales and use
tax on the distribution of religious materials by a re-
ligious organization.

I

California’s Sales and Use Tax Law requires retailers
to pay a sales tax “[f]or the privilege of selling tangi-
ble personal property at retail. . . .” A “sale” includes
any transfer of title or possession of tangible per-
sonal property for consideration. . . .

The use tax, as a complement to the sales tax,
reaches out-of-state purchases by residents of the
State. It is “imposed on the storage, use, or other
consumption in this state of tangible personal prop-
erty purchased from any retailer” at the same rate as
the sales tax (6 percent). Although the use tax is im-
posed on the purchaser, it is generally collected by
the retailer at the time the sale is made. Neither the
State Constitution nor the State Sales and Use Tax
Law exempts religious organizations from the sales
and use tax, apart from a limited exemption for the
serving of meals by religious organizations.

During the tax period in question (1974 to 1981),
appellant Jimmy Swaggart Ministries was a religious
organization incorporated as a Louisiana nonprofit
corporation and recognized as such by the Internal
Revenue Service . . . and by the California State
Controller. . . . Appellant’s constitution and by-laws
provide that it “is called for the purpose of establish-
ing and maintaining an evangelistic outreach for the
worship of Almighty God.” This outreach is to be
performed “by all available means, both at home and
in foreign lands,” and

shall specifically include evangelistic crusades;
missionary endeavors; radio broadcasting (as
owner, broadcaster, and placement agency); televi-
sion broadcasting (both as owner and broadcaster);
and audio production and reproduction of music;

audio production and reproduction of preaching;
audio production and reproduction of teaching;
writing, printing and publishing; and, any and all
other individual or mass media methods that
presently exist or may be devised in the future to
proclaim the good news of Jesus Christ.

From 1974 to 1981, appellant conducted numer-
ous ‘“‘evangelistic crusades” in auditoriums and are-
nas across the country in cooperation with local
churches. During this period, appellant held 23 cru-
sades in California—each lasting one to three days,
with one crusade lasting six days—for a total of 52
days. At the crusades, appellant conducted religious
services that included preaching and singing. Some
of these services were recorded for later sale or
broadcast. Appellant also sold religious books,
tapes, records, and other religious and nonreligious
merchandise at the crusades.

Appellant also published a monthly magazine,
“The Evangelist,” which was sold nationwide by
subscription. The magazine contained articles of a
religious nature as well as advertisements for appel-
lant’s religious books, tapes, and records. . . .
Appellant also offered its items for sale through
radio, television, and cable television broadcasts, in-
cluding broadcasts through local California stations.

In 1980, appellee Board of Equalization of the State
of California (Board) informed appellant that religious
materials were not exempt from the sales tax and re-
quested appellant to register as a seller to facilitate
reporting and payment of the tax. . . . Appellant
responded that it was exempt from such taxes under
the First Amendment. In 1981, the Board audited ap-
pellant and advised appellant that it should register as a
seller and report and pay taxes on all sales made at its
California crusades. The Board also opined that appel-
lant had a sufficient nexus with the State of California
to require appellant to collect and report use tax on its
mail-order sales to California purchasers.

Based on the Board’s review of appellant’s
records, the parties stipulated “that appellant sold for
use in California tangible personal property for the
period April 1, 1974, through December 31, 1981,



measured by payment to appellant of $1,702,942.00
for mail order sales from Baton Rouge, Louisiana
and $240,560.00 for crusade merchandise sales in
California.” These figures represented the sales and
use in California of merchandise with specific reli-
gious content—bibles, bible study manuals, printed
sermons and collections of sermons, audiocassette
tapes of sermons, religious books and pamphlets,
and religious music in the form of songbooks, tapes,
and records. Based on the sales figures for appel-
lant’s religious materials, the Board notified appel-
lant that it owed sales and use taxes of $118,294.54,
plus interest of $36,021.11, and a penalty of
$11,829.45, for a total amount due of $166,145.10.
Appellant did not contest the Board’s assessment of
tax liability for the sale and use of certain nonreli-
gious merchandise, including such items as “T-shirts
with JSM logo, mugs, bowls, plates, replicas of
crown of thorns, ark of the covenant, Roman coin,
candlesticks, Bible stand, pen and pencil sets, prints
of religious scenes, bud vase, and communion cups.”

Appellant filed a petition for redetermination
with the Board, reiterating its view that the tax on re-
ligious materials violated the First Amendment.
Following a hearing and an appeal to the Board, the
Board deleted the penalty but otherwise redeter-
mined the matter without adjustment in the amount
of $118,294.54 in taxes owed plus $65,043.55 in in-
terest. Pursuant to state procedural law, appellant
paid the amount and filed a petition for redetermina-
tion and refund with the Board. The Board denied
appellant’s petition, and appellant brought suit in
state court, seeking a refund of the tax paid.

The trial court entered judgment for the Board. The
California Court of Appeal affirmed, and the California
Supreme Court denied discretionary review. . . .

II

... Appellant challenges the sales and use tax law under
both the Free Exercise and Establishment Clauses.

A

Our cases have established that “[t]he free exercise in-
quiry asks whether government has placed a substan-
tial burden on the observation of a central religious
belief or practice and, if so, whether a compelling
governmental interest justifies the burden.” Hernandez
v. Commissioner, 490 U.S. 680 (1989).

Appellant relies almost exclusively on our deci-
sions in Murdock v. Pennsylvania, 319 U.S. 105

(1944), and Follett v. McCormick, 321 U.S. 573, 576
(1944), for the proposition that a State may not im-
pose a sales or use tax on the evangelical distribution
of religious material by a religious organization.
Appellant contends that the State’s imposition of use
and sales tax liability on it burdens its evangelical
distribution of religious materials in a manner identi-
cal to the manner in which the evangelists in
Murdock and Follett were burdened.

We reject appellant’s expansive reading of Murdock
and Follett as contrary to the decisions themselves. In
Murdock, we considered the constitutionality of a city
ordinance requiring all persons canvassing or soliciting
within the city to procure a license by paying a flat fee.
Reversing the convictions of Jehovah’s Witnesses con-
victed under the ordinance of soliciting and distribut-
ing religious literature without a license, we explained:

The hand distribution of religious tracts is an age-
old form of missionary evangelism . . . [and] has
been a potent force in various religious movements
down through the years. This form of evangelism
is utilized today on a large scale by various reli-
gious sects whose colporteurs carry the Gospel to
thousands upon thousands of homes and seek
through personal visitations to win adherents to
their faith. It is more than preaching; it is more
than distribution of religious literature. It is a com-
bination of both. Its purpose is as evangelical as
the revival meeting. This form of religious activity
occupies the same high estate under the First
Amendment as do worship in the churches and
preaching in the pulpits. 319 U.S., at 108-109.

Accordingly, we held that “spreading one’s reli-
gious beliefs or preaching the Gospel through distri-
bution of religious literature and through personal
visitations is an age-old type of evangelism with a
claim to constitutional protection as the more ortho-
dox types. ...”

We extended Murdock the following Term by in-
validating, as applied to “one who earns his liveli-
hood as an evangelist or preacher in his home town,”
an ordinance (similar to that involved in Murdock)
that required all booksellers to pay a flat fee to pro-
cure a license to sell books. Follett v. McCormick,
321 U.S., at 576. . ..

Our decisions in these cases, however, resulted
from the particular nature of the challenged taxes—
flat license taxes that operated as a prior restraint on
the exercise of religious liberty. . . .” We have here
something quite different, for example, from a tax on
the income of one who engages in religious activities
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or a tax on property used or employed in connection
with those activities. . . .” In Follett, we reiterated
that a preacher is not “free from all financial burdens
of government, including taxes on income or prop-
erty” and, “like other citizens, may be subject to
general taxation” (emphasis added).

Significantly, we noted in both cases that a pri-
mary vice of the ordinances at issue was that they op-
erated as prior restraints of constitutionally protected
conduct. . . . Thus, although Murdock and Follett es-
tablish that appellant’s form of religious exercise has
“as high a claim to constitutional protection as the
more orthodox,” those cases are of no further help to
appellant. Our concern in Murdock and Follett—that
a flat license tax would act as a precondition to the
free exercise of religious beliefs—is simply not pre-
sent where a tax applies to all sales and uses of tangi-
ble personal property in the State.

Our reading of Murdock and Follett is confirmed
by our decision in Minneapolis Star Tribune Co. v.
Minnesota Commissioner of Revenue, 460 U.S. 575
(1983), where we considered a newspaper’s First
Amendment challenge to a state use tax on ink and
paper products used in the production of periodic
publications. In the course of striking down the tax,
we rejected the newspaper’s suggestion, premised on
Murdock and Follett, that a generally applicable
sales tax could not be applied to publications. . . .

We also note that just last Term a plurality of the
Court rejected the precise argument appellant now
makes. In Texas Monthly, Inc. v. Bullock, 489 U.S. 1
(1989), Justice Brennan, writing for three Justices,
held that a state sales tax exemption for religious
publications violated the Establishment Clause. In so
concluding, the plurality further held that the Free
Exercise Clause did not prevent the State from with-
drawing its exemption, noting that “[t]o the extent
our opinions in Murdock and Follett might be read . . .
to suggest that the State and the Federal Government
may never tax the sale of religious or other publica-
tions, we reject those dicta.” Justice White, concur-
ring in the judgment, concluded that the exemption
violated the Free Press Clause because the content of
a publication determined its tax exempt status.
Justice Blackmun, joined by Justice O’Connor, con-
curred in the plurality’s holding that the tax exemp-
tion at issue in that case contravened the
Establishment Clause, but reserved the question
whether “the Free Exercise Clause requires a tax
exemption for the sale of religious literature by a
religious organization; in other words, defining the

ultimate scope of Follett and Murdock may be left
for another day.” In this case, of course, California
has not chosen to create a tax exemption for religious
materials, and we therefore have no need to revisit
the Establishment Clause question presented in
Texas Monthly.

We do, however, decide the Free Exercise question
left open by Justice Blackmun’s concurrence in Texas
Monthly by limiting Murdock and Follett to apply
only where a flat license tax operates as a prior re-
straint on the free exercise of religious beliefs. As
such, Murdock and Follett plainly do not support ap-
pellant’s free exercise claim. California’s generally
applicable sales and use tax is not a flat tax, represents
only a small fraction of any retail sale, and applies
neutrally to all retail sales of tangible personal prop-
erty made in California. California imposes its sales
and use tax even if the seller or the purchaser is chari-
table, religious, nonprofit, or state or local govern-
mental in nature. . . . Thus, the sales and use tax is not
a tax on the right to disseminate religious information,
ideas, or beliefs per se; rather, it is a tax on the privi-
lege of making retail sales of tangible personal prop-
erty and on the storage, use or other consumption of
tangible personal property in California. . . . There is
no danger that appellant’s religious activity is being
singled out for special and burdensome treatment.

Moreover, our concern in Murdock and Follett
that flat license taxes operate as a precondition to the
exercise of evangelistic activity is not present in this
case, because the registration requirement and the
tax itself do not act as prior restraints—no fee is
charged for registering, the tax is due regardless of
preregistration, and the tax is not imposed as a pre-
condition of disseminating the message. . . .

In addition to appellant’s misplaced reliance on
Murdock and Follett, appellant’s free exercise claim
is also in significant tension with the Court’s decision
last Term in Hernandez v. Commissioner, 490 U.S.
680 (1989), holding that the Government’s disal-
lowance of a tax deduction for religious “auditing”
and “training” services did not violate the Free
Exercise Clause. . . . There is no evidence in this case
that collection and payment of the tax violates appel-
lant’s sincere religious beliefs. California’s nondis-
criminatory sales and use tax law requires only that
appellant collect the tax from its California pur-
chasers and remit the tax money to the State. The
only burden on appellant is the claimed reduction in
income resulting from the presumably lower demand
for appellant’s wares (caused by the marginally
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higher price) and from the costs associated with ad-
ministering the tax. As the Court made clear in
Hernandez, however, to the extent that imposition of
a generally applicable tax merely decreases the
amount of money appellant has to spend on its reli-
gious activities, any such burden is not constitution-
ally significant. . . .

Finally, because appellant’s religious beliefs do
not forbid payment of the sales and use tax, appel-
lant’s reliance on Sherbert v. Verner, 374 U.S. 398
(1963), and its progeny is misplaced, because in no
sense has the State “‘condition[ed] receipt of an im-
portant benefit upon conduct proscribed by a reli-
gious faith, or . . . denie[d] such a benefit because of
conduct mandated by religious belief, thereby putting
substantial pressure on an adherent to modify his be-
havior and to violate his beliefs.” . . .” Appellant has
never alleged that the mere act of paying the tax, by
itself, violates its sincere religious beliefs.

We therefore conclude that the collection and
payment of the generally applicable tax in this case
imposes no constitutionally significant burden on
appellant’s religious practices or beliefs. The Free
Exercise Clause accordingly does not require the
State to grant appellant an exemption from its gener-
ally applicable sales and use tax. . . .

B

Appellant also contends that application of the sales
and use tax to its sale of religious materials violates
the Establishment Clause because it fosters “‘an ex-
cessive government entanglement with religion.” . . .”
Appellant alleges, for example, that the present con-
troversy has featured on-site inspections of appel-
lant’s evangelistic crusades, lengthy on-site audits,
examinations of appellant’s books and records,
threats of criminal prosecution, and layers of admin-
istrative and judicial proceeding. . . .

The Establishment Clause prohibits “sponsor-
ship, financial support, and active involvement of the
sovereign in religious activity.”

... The “excessive entanglement” prong of the
tripartite purpose-effect-entanglement Lemon test,
requires examination of “the character and purposes
of the institutions that are benefited, the nature of the
aid that the State provides, and the resulting relation-
ship between the government and the religious au-
thority. . . .” The issue presented . . . is whether the
imposition of sales and use tax liability in this case
on appellant results in “excessive” involvement
between appellant and the State and “continuing

surveillance leading to an impermissible degree of
entanglement. . . .’

. . . [W]hatever the precise contours of the
Establishment Clause . . . its undisputed core values
are not even remotely called into question by the
generally applicable tax in this case.

Even applying the “excessive entanglement” prong
of the Lemon test, however, we hold that California’s
imposition of sales and use tax liability on appellant
threatens no excessive entanglement between church
and state. First, we note that the evidence of adminis-
trative entanglement in this case is thin. Appellant al-
leges that collection and payment of the sales and use
tax impose severe accounting burdens on it. The Court
of Appeals however, expressly found that the record
did not support appellant’s factual assertions, noting
that appellant “had a sophisticated accounting staff
and had recently computerized its accounting and that
[appellant] in its own books and for purposes of ob-
taining a federal income tax exemption segregated ‘re-
tail sales’ and “donations.” . . .”

Second, even assuming that the tax imposes sub-
stantial administrative burdens on appellant, such
administrative and recordkeeping burdens do not rise
to a constitutionally significant level. Collection and
payment of the tax will of course require some con-
tact between appellant and the State, but we have
held that generally applicable administrative and
recordkeeping regulations may be imposed on reli-
gious organization without running afoul of the
Establishment Clause. . . .

Most significantly, the imposition of the sales and
use tax without an exemption for appellant does not
require the State to inquire into the religious content
of the items sold or the religious motivation for sell-
ing or purchasing the items, because the materials
are subject to the tax regardless of content or motive.
From the State’s point of view, the critical question
is not whether the materials are religious, but
whether there is a sale or use, a question which in-
volves only a secular determination. . . . Although
appellant asserts that donations often accompany
payments made for the religious items and that items
are sometimes given away without payment (or only
nominal payment), it is plain that, in the first case,
appellant’s use of “order forms” and “price lists”
renders illusory any difficulty in separating the two
portions and that, in the second case, the question is
only whether any particular transfer constitutes a
“sale.” Ironically, appellant’s theory, under which
government may not tax “religious core” activities
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but may tax “nonreligious” activities, would require ~ we hold that the imposition of sales and use tax liabil-
government to do precisely what appellant asserts ity on appellant does not violate the Establishment
the Religion Clauses prohibit: “determine which ex- Clause. . . .

penditures are religious and which are secular.” The judgment of the California Court of Appeal
Accordingly, because we find no excessive entan-  is affirmed.
glement between government and religion in this case, It is so ordered.
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