
IN RE GAULT, 387 U.S. 1 (1967)  

 
Decided May 15, 1967.  

MR. JUSTICE FORTAS delivered the opinion of the Court.  

I.  

On Monday, June 8, 1964, at about 10 a. m., Gerald Francis Gault and a friend, Ronald 
Lewis, were taken into custody by the Sheriff of Gila County. Gerald was then still 
subject to a six months' probation order which had been entered on February 25, 1964, as 
a result of his having been in the company of another boy who had stolen a wallet from a 
lady's purse. The police action on June 8 was taken as the result of a verbal complaint by 
a neighbor of the boys, Mrs. Cook, about a telephone call made to her in which the caller 
or callers made lewd or indecent remarks. It will suffice for purposes of this opinion to 
say that the remarks or questions put to her were of the irritatingly offensive, adolescent, 
sex variety.1 

At the time Gerald was picked up, his mother and father were both at work. No notice 
that Gerald was being taken into custody was left at the home. No other steps were taken 
to advise them that their son had, in effect, been arrested. Gerald was taken to the 
Children's Detention Home. When his mother arrived home at about 6 o'clock, Gerald 
was not there. Gerald's older brother was sent to look for him at the trailer home of the 
Lewis family. He apparently learned then that Gerald was in custody. He so informed his 
mother. The two of them went to the Detention Home. The deputy probation officer, 
Flagg, who was also superintendent of the Detention Home, told Mrs. Gault "why Jerry 
was there" and said that a hearing would be held in Juvenile Court at 3 o'clock the 
following day, June 9.  

Officer Flagg filed a petition with the court on the hearing day, June 9, 1964. It was not 
served on the Gaults. Indeed, none of them saw this petition until the habeas corpus 
hearing on August 17, 1964. The petition was entirely formal. It made no reference to any 
factual basis for the judicial action which it initiated. It recited only that "said minor is 
under the age of eighteen years, and is in need of the protection of this Honorable Court; 
[and that] said minor is a delinquent minor." It prayed for a hearing and an order 
regarding "the care and custody of said minor." Officer Flagg executed a formal affidavit 
in support of the petition.  

On June 9, Gerald, his mother, his older brother, and Probation Officers Flagg and 
Henderson appeared before the Juvenile Judge in chambers. Gerald's father was not there. 
He was at work out of the city. Mrs. Cook, the complainant, was not there. No one was 
sworn at this hearing. No transcript or recording was made. No memorandum or record of 
the substance of the proceedings was prepared. Our information about the proceeding and 

                                                
1 Among other things, the caller asked, “Are your cherries ripe today?” and “Do you have big bombers?” 



the subsequent hearing on June 15, derives entirely from the testimony of the Juvenile 
Court Judge, Mr. and Mrs. Gault and Officer Flagg at the habeas corpus proceeding 
conducted two months later. From this, it appears that at the June 9 hearing Gerald was 
questioned by the judge about the telephone call. There was conflict as to what he said. 
His mother recalled that Gerald said he only dialed Mrs. Cook's number and handed the 
telephone to his friend, Ronald. Officer Flagg recalled that Gerald had admitted making 
the lewd remarks. Judge McGhee testified that Gerald "admitted making one of these 
[lewd] statements." At the conclusion of the hearing, the judge said he would "think 
about it." Gerald was taken back to the Detention Home. He was not sent to his own 
home with his parents. On June 11 or 12, after having been detained since June 8, Gerald 
was released and driven home. There is no explanation in the record as to why he was 
kept in the Detention Home or why he was released. At 5 p. m. on the day of Gerald's 
release, Mrs. Gault received a note signed by Officer Flagg. It was on plain paper, not 
letter-head. Its entire text was as follows:  

"Mrs. Gault:  
"Judge McGHEE has set Monday June 15, 1964 at 11:00 A. M. as the date and 
time for further Hearings on Gerald's delinquency  
"/s/ Flagg"  
 

At the appointed time on Monday, June 15, Gerald, his father and mother, Ronald Lewis 
and his father, and Officers Flagg and Henderson were present before Judge McGhee. 
Witnesses at the habeas corpus proceeding differed in their recollections of Gerald's 
testimony at the June 15 hearing. Mr. and Mrs. Gault recalled that Gerald again testified 
that he had only dialed the number and that the other boy had made the remarks. Officer 
Flagg agreed that at this hearing Gerald did not admit making the lewd remarks. But 
Judge McGhee recalled that "there was some admission again of some of the lewd 
statements. He didn't admit any of the more serious lewd statements." Again, the 
complainant, Mrs. Cook, was not present. Mrs. Gault asked that Mrs. Cook be present "so 
she could see which boy that done the talking, the dirty talking over the phone." The 
Juvenile Judge said "she didn't have to be present at that hearing." The judge did not 
speak to Mrs. Cook or communicate with her at any time. Probation Officer Flagg had 
talked to her once over the telephone on June 9.  

At this June 15 hearing a "referral report" made by the probation officers was filed with 
the court, although not disclosed to Gerald or his parents. This listed the charge as "Lewd 
Phone Calls." At the conclusion of the hearing, the judge committed Gerald as a juvenile 
delinquent to the State Industrial School "for the period of his minority [that is, until 21], 
unless sooner discharged by due process of law." An order to that effect was entered. It 
recites that "after a full hearing and due deliberation the Court finds that said minor is a 
delinquent child, and that said minor is of the age of 15 years."  

No appeal is permitted by Arizona law in juvenile cases. On August 3, 1964, a petition 
for a writ of habeas corpus was filed with the Supreme Court of Arizona and referred by 
it to the Superior Court for hearing.  



At the habeas corpus hearing on August 17, Judge McGhee was vigorously cross-
examined as to the basis for his actions. He testified that he had taken into account the 
fact that Gerald was on probation. He was asked "under what section of . . . the code you 
found the boy delinquent?"  

In substance, he concluded that Gerald came within ARS 8-201-6 (a), which specifies 
that a "delinquent child" includes one "who has violated a law of the state or an ordinance 
or regulation of a political subdivision thereof." The law which Gerald was found to have 
violated is ARS 13-377. This section of the Arizona Criminal Code provides that a 
person who "in the presence or hearing of any woman or child . . . uses vulgar, abusive or 
obscene language, is guilty of a misdemeanor. . . ." The penalty specified in the Criminal 
Code, which would apply to an adult, is $5 to $50, or imprisonment for not more than 
two months. The judge also testified that he acted under ARS 8-201-6 (d) which includes 
in the definition of a "delinquent child" one who, as the judge phrased it, is "habitually 
involved in immoral matters."  

Asked about the basis for his conclusion that Gerald was "habitually involved in immoral 
matters," the judge testified, somewhat vaguely, that two years earlier, on July 2, 1962, a 
"referral" was made concerning Gerald, "where the boy had stolen a baseball glove from 
another boy and lied to the Police Department about it." The judge said there was "no 
hearing," and "no accusation" relating to this incident, "because of lack of material 
foundation." But it seems to have remained in his mind as a relevant factor. The judge 
also testified that Gerald had admitted making other nuisance phone calls in the past 
which, as the judge recalled the boy's testimony, were "silly calls, or funny calls, or 
something like that."  

II.  

This Court has not heretofore decided the precise question. While previous cases relate 
only to restricted aspects of the subject, they unmistakably indicate that, whatever may be 
their precise impact, neither the Fourteenth Amendment nor the Bill of Rights is for 
adults alone.  

There appears to be little current dissent from the proposition that the Due Process Clause 
has a role to play in delinquency proceedings. The problem is to ascertain the precise 
impact of the due process requirement upon such proceedings.  

From the inception of the juvenile court system, wide differences have been tolerated-- 
indeed insisted upon-- between the procedural rights accorded to adults and those of 
juveniles. In practically all jurisdictions, there are rights granted to adults which are 
withheld from juveniles. In addition to the specific problems involved in the present case, 
for example, it has been held that the juvenile is not entitled to bail, to indictment by 
grand jury, to a public trial or to trial by jury. It is frequent practice that rules governing 
the arrest and interrogation of adults by the police are not observed in the case of 
juveniles.   



The history and theory underlying this development are well-known, but a recapitulation 
is necessary for purposes of this opinion. The Juvenile Court movement began in this 
country at the end of the last century. From the juvenile court statute adopted in Illinois in 
1899, the system has spread to every State in the Union, the District of Columbia, and 
Puerto Rico. The constitutionality of Juvenile Court laws has been sustained in over 40 
jurisdictions against a variety of attacks.  

The early reformers were appalled by adult procedures and penalties, and by the fact that 
children could be given long prison sentences and mixed in jails with hardened criminals. 
They were profoundly convinced that society's duty to the child could not be confined by 
the concept of justice alone. They believed that society's role was not to ascertain whether 
the child was "guilty" or "innocent," but "What is he, how has he become what he is, and 
what had best be done in his interest and in the interest of the state to save him from a 
downward career." The rules of criminal procedure were therefore altogether 
inapplicable. The apparent rigidities, technicalities, and harshness which they observed in 
both substantive and procedural criminal law were therefore to be discarded. The idea of 
crime and punishment was to be abandoned. The child was to be "treated" and 
"rehabilitated" and the procedures, from apprehension through institutionalization, were 
to be "clinical" rather than punitive.  

Accordingly, the highest motives and most enlightened impulses led to a peculiar system 
for juveniles, unknown to our law in any comparable context. The constitutional and 
theoretical basis for this peculiar system is--to say the least--debatable. And in practice, 
the results have not been entirely satisfactory. Juvenile Court history has again 
demonstrated that unbridled discretion, however benevolently motivated, is frequently a 
poor substitute for principle and procedure.  

Failure to observe the fundamental requirements of due process has resulted in instances, 
which might have been avoided, of unfairness to individuals and or inaccurate findings of 
fact and unfortunate prescriptions of remedy. Due process of law is the primary and 
indispensable foundation of individual freedom. It is the basic and essential term in the 
social compact which defines the rights of the individual and delimits the powers which 
the state may exercise.  

It is claimed that juveniles obtain benefits from the special procedures applicable to them 
which more than offset the disadvantages of denial of the substance of normal due 
process. As we shall discuss, the observance of due process standards, intelligently and 
not ruthlessly administered, will not compel the States to abandon or displace any of the 
substantive benefits of the juvenile process. But it is important, we think, that the claimed 
benefits of the juvenile process should be candidly appraised.  

Beyond this, it is frequently said that juveniles are protected by the process from 
disclosure of their deviational behavior. This claim of secrecy, however, is more rhetoric 
than reality. Disclosure of court records is discretionary with the judge in most 
jurisdictions. Of more importance are police records. In most States the police keep a 
complete file of juvenile "police contacts" and have complete discretion as to disclosure 



of juvenile records. Police departments receive requests for information from the FBI and 
other law-enforcement agencies, the Armed Forces, and social service agencies, and most 
of them generally comply. Private employers word their application forms to produce 
information concerning juvenile arrests and court proceedings, and in some jurisdictions 
information concerning juvenile police contacts is furnished private employers as well as 
government agencies.  

Further, it is urged that the juvenile benefits from informal proceedings in the court. The 
early conception of the Juvenile Court proceeding was one in which a fatherly judge 
touched the heart and conscience of the erring youth by talking over his problems, by 
paternal advice and admonition, and in which, in extreme situations, benevolent and wise 
institutions of the State provided guidance and help "to save him from a downward 
career." Then, as now, goodwill and compassion were admirably prevalent. But recent 
studies have, with surprising unanimity, entered sharp dissent as to the validity of this 
gentle conception. They suggest that the appearance as well as the actuality of fairness, 
impartiality and orderliness--in short, the essentials of due process--may be a more 
impressive and more therapeutic attitude so far as the juvenile is concerned.  

Ultimately, however, we confront the reality of that portion of the Juvenile Court process 
with which we deal in this case. A boy is charged with misconduct. The boy is committed 
to an institution where he may be restrained of liberty for years. It is of no constitutional 
consequence--and of limited practical meaning--that the institution to which he is 
committed is called an Industrial School. The fact of the matter is that, however 
euphemistic the title, a "receiving home" or an "industrial school" for juveniles is an 
institution of confinement in which the child is incarcerated for a greater or lesser time. 
His world becomes "a building with whitewashed walls, regimented routine and 
institutional hours . . . ." Instead of mother and father and sisters and brothers and friends 
and classmates, his world is peopled by guards, custodians, state employees, and 
"delinquents" confined with him for anything from waywardness to rape and homicide.  

In view of this, it would be extraordinary if our Constitution did not require the 
procedural regularity and the exercise of care implied in the phrase "due process." Under 
our Constitution, the condition of being a boy does not justify a kangaroo court. 

III.  

NOTICE OF CHARGES.  

Due process of law requires notice of the sort we have described--that is, notice which 
would be deemed constitutionally adequate in a civil or criminal proceeding. It not allow 
a hearing to be held in which a youth's freedom and his parents' right to his custody are at 
stake without giving them timely notice, in advance of the hearing, of the specific issues 
that they must meet. Nor, in the circumstances of this case, can it reasonably be said that 
the requirement of notice was waived.  

IV.  



RIGHT TO COUNSEL.  

We conclude that the Due Process Clause of the Fourteenth Amendment requires that in 
respect of proceedings to determine delinquency which may result in commitment to an 
institution in which the juvenile's freedom is curtailed, the child and his parents must be 
notified of the child's right to be represented by counsel retained by them, or if they are 
unable to afford counsel, that counsel will be appointed to represent the child.  

V.  

CONFRONTATION, SELF-INCRIMINATION, CROSS-EXAMINATION.  

We now hold that, absent a valid confession, a determination of delinquency and an order 
of commitment to a state institution cannot be sustained in the absence of sworn 
testimony subjected to the opportunity for cross-examination in accordance with our law 
and constitutional requirements.  

VI.  

APPELLATE REVIEW AND TRANSCRIPT OF PROCEEDINGS.  

For the reasons stated, the judgment of the Supreme Court of Arizona is reversed and the 
cause remanded for further proceedings not inconsistent with this opinion.  

It is so ordered.  

MR. JUSTICE STEWART, dissenting.  

The Court today uses an obscure Arizona case as a vehicle to impose upon thousands of 
juvenile courts throughout the Nation restrictions that the Constitution made applicable to 
adversary criminal trials. I believe the Court's decision is wholly unsound as a matter of 
constitutional law, and sadly unwise as a matter of judicial policy.  

Juvenile proceedings are not criminal trials. They are not civil trials. They are simply not 
adversary proceedings. Whether treating with a delinquent child, a neglected child, a 
defective child, or a dependent child, a juvenile proceeding's whole purpose and mission 
is the very opposite of the mission and purpose of a prosecution in a criminal court. The 
object of the one is correction of a condition. The object of the other is conviction and 
punishment for a criminal act.  

In the last 70 years many dedicated men and women have devoted their professional lives 
to the enlightened task of bringing us out of the dark world of Charles Dickens in meeting 
our responsibilities to the child in our society. The result has been the creation in this 
century of a system of juvenile and family courts in each of the 50 States. There can be 
no denying that in many areas the performance of these agencies has fallen 
disappointingly short of the hopes and dreams of the courageous pioneers who first 



conceived them. For a variety of reasons, the reality has sometimes not even approached 
the ideal, and much remains to be accomplished in the administration of public juvenile 
and family agencies--in personnel, in planning, in financing, perhaps in the formulation 
of wholly new approaches.  

I possess neither the specialized experience nor the expert knowledge to predict with any 
certainty where may lie the brightest hope for progress in dealing with the serious 
problems of juvenile delinquency. But I am certain that the answer does not lie in the 
Court's opinion in this case, which serves to convert a juvenile proceeding into a criminal 
prosecution.  

The inflexible restrictions that the Constitution so wisely made applicable to adversary 
criminal trials have no inevitable place in the proceedings of those public social agencies 
known as juvenile or family courts. And to impose the Court's long catalog of 
requirements upon juvenile proceedings in every area of the country is to invite a long 
step backwards into the nineteenth century. In that era there were no juvenile 
proceedings, and a child was tried in a conventional criminal court with all the trappings 
of a conventional criminal trial. So it was that a 12-year-old boy named James Guild was 
tried in New Jersey for killing Catharine Beakes. A jury found him guilty of murder, and 
he was sentenced to death by hanging. The sentence was executed. It was all very 
constitutional. 



 


